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IN THE 


Anited States 
Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


mee Cirry OF ASTORIA, a Mume- 
pal corporation of the State of Oregon, 
Plamtiffin Error, 
NS: 
AMERICAN LA FRANCE FIRE 
ENGINE COMPANY. a eorpora- 


tion, 
Wetentant ny Mrror: 


BRIEF OF DEFENDANT IN ERROR, 


SALAS TINT. 


This is an action wherein the plaintiff seeks to 
recover against the defendant by reason of a con- 
tract entered into by and between it and the City of 
Astoria, for the cost price of a Six Cylinder Com- 
bination Pump Hose and Chemieal Car to be used 


o) 


asa part of the fire equipment in the lire Depart- 
ment of the City of Astoria. The allegations of the 


complaint are as follows: 


Plaintiff is a corporation with right to do busi- 
ness in the State of Oregon, and that the defendant 
is amumierpal corporation duly chartered by the gen- 
eral laws of the State of Oregon: that the charter 
of said city provides among other things that the 
city council may establish and maintain a fire de- 
partment; that pursuant to said authorty, the said 
eity council did, by ordinanee duly set out by num- 
ber and title, provide for the establishment and 
maintenance of a fire department in said city, and 
authorized a conmnittee known as the Fire and Wa- 
ter Committee to manage and control that depart- 
ment; that the said fire and water committee re- 
ported to the erty couneil the necessity of purehas- 
ing said apparatus consisting of a Six Cylinder 
Combination Pump Lose and Chenneal Car for the 
use of the Fire Department; that the city couneill 
authorized said Conunittee to secure bids for same: 
that said committee seenred bids and reported the 
same to the eity council requesting authorization to 
purchase from the plaintiff herein said apparatus 
upon the terms as therein mentioned and to enter 
ite a contract with the plamilitt lrereny to carry rorm 
said purposes: that the common couneil granted to 
said committee said authority; that thereafter pur- 
suant to said authority a contract was entered mto 


hy the plamtiff and by the City of Astoria signed 
on its behalf by all the members of the Fire and 
Water Committee; that said contraet is set out in 
full in the eomplaint and among other things pro- 
vides that the delivery of the apparatus shall be 
made on cars at Astoria, Oregon: that upon said 
contract being executed the plaintiff immediately 
commenced the construction of said apparatus at its 
factory in the State of New York and upon its eom- 
pletion shipped same to plaintiff addressed to the 
Ihre and Water Committee of said City of Astoria, 
Oregon. That same was received by said Commit- 
tee and tested: and that the committee thereupon re- 
ported to the city council that the apparatus met all 
the requirements of the contract and recommended 
the passage of an ordmance providing for the pay- 
ment of same; that the report was received and upon 
motion same was adopted by the council: thereupon 
an ordinance was introduced providing for the pay- 
ment of same, which ordinance was duly carried but 
was vetoed by the Mavor of the eitv and which veto 
was afterwards sustamed: that upon the arrival of 
the fire apparatus in the city of Astoria same was 
femacred to detendant and delivered to it at its fire 
headquarters; that the plaimtilf herein had per- 
formed all the provisions, and stipulations of econ- 
tract on its part to be performed, but that the de- 
fendant refused to accept or pay for said apparatus, 
and that plaintiff presented its claim to the council 
for payment, which claim was rejected. This com- 


plaint was challenged by demurrer, and after argu- 
ment the demurrer was over-ruled and an opinion on 
the demurrer was filed herem by Wolverton, Dis- 
trict Judge, which opinion is found tn the Transeript 
of Wecord, pies 177 18.197 20, 21) Whereatteruire 
defendant answered said complaint, admitting all 
the allegations set forth in said complaint, and made 
certain demals mn order to put im issue the validity of 
the contract. Thereupon plaintiff asked for judg- 
ment on the pleadings on the ground that the an- 
swer of defendant did not raise am issue of fae 
which motion was duly heard by the court, the de- 
fendant admitting that the purpose of its denial 
was “designated and intended only to put in issue 
the validity of the contract set forth in the com- 
plant.” and the learned Judge after argument en- 
tered Judgment in favor of plainuiff as prayed for 
in the complaint, which Judgment is found on pages 
25 and 26 in the Transeript of Reeord and to re- 
verse which plaintiff in error has sued out a writ 
to this court. 


ARGUMENT. 


VALIDITY OF CONTRACT ONLY QUES- 
DTOMIEN ISSUlk: 

The first contention of defendant in error is that 
the contract is valid and binding upon the city be- 
eause under the charter and ordinance passed by the 
City Council, another method is provided for the 
purchase of apparatus. 

The defendant in error is m perfect aecord with 
the prineiples as set forth m the brief of plaintiff im 
error, namely, “The Charter is a grant of power and 
the municipality possesses only the powers which its 
charters confer upon it, either expressly or as mei- 
dental to the execution of its powers,” and further 
that a municipal corporation possesses and exercises 
the following powers and no others: “First, those 
eranted in express words; second, those necessarily 
of fairly imphed in and ineident to the powers ex- 
pressly granted; third, those essential to the aceom- 
plishment of the declared objects and purposes of 
the corporation—not simply convement but indis- 


pensible.” 


These are fundamental and need no -eitation of 
authorities to establish them. 

The provisions of the charter whieh are found m 
section 38, grant to the City Couneil all powers to 
‘arry out the purposes of City government and 
among others is “to establish and maintain a fire de- 
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partment,” and after enumerating the varions pow- 
ers and authority vested in the eity council provides, 
that the power and anthority given to the council 
by Section 38 “can only be exercised or enforced by 
ordinance, unless otherwise provided.” ln pursue 
ance to this authority, the city council did by ordi- 
nance provide for the creating of a fire department 
in the city, and further provided that all the powers 
to be exercised in carrying on the fire department 
incliding the purchase of all supphes for the fire 
department should be exercised by and through a 
Fire and Water Committee. The Fire and Water 
Committee were named by the city council and were 
in the active control of the fire department and in 
the exercise of their duties as members of such Fire 
and Water Committee when the plaintiff hereim had 
his dealings and made his contract with the city. The 
contract was finally entered mto and signed by the 
parties in strict accordance with the method pro- 
vided for im the ordinance. At all times this com- 
mittee acted under the instructions of the eity eoun- 
cil, reported to it reoularly and received! fronmik 
its directions, and followed the methods pointed out. 
It is well settled that where the general method ts 
pointed out by the charter and special powers con- 
ferped mm the charter, tabi etonon) tae seni s 
the city whereby it employed the special power would 
be vahd and binding upon the etty. This construe- 
tion has been upheld by the Supreme Court of the 
State of Oregon and has the approval of Wolverton, 


a 


District Judge, who m the opinion filed herein op 


the demurrer uses this language: 


Plt issobjected to the validity of the conier 
that its execution on the part of the city was not au- 
thorized in conformity with the requirements of sec- 
tion 124 of the Charter.” 


It is an analogous case in the Supreme Court of 
the State of Oregon, wherein it was sought to have 
apphed to the identical provision in bar for a recoy- 
ery on contract with the city, the court held that as 
the Charter had conferred special power upon the 
Common Council touching the subject matter of the 
contraet the more general provisions was without 


obhigation. 


Beers vs. Dalles City, 16 Ore. 334; there it was 


said: 


“The Council having full power over the subject 
iieeeeexercise it im any manner that may be most 


hie 
convenient, 
tC, Ce, Mba B13 Pd FBO 
Bea ci. <- Proce ae i a 
This especially apples in this ease where the 
eontract for fire apparatus was within the object 
of the creation of the corporation. ‘The same doc- 
trine has been upheld by this court in City of Iorsyth 
Pes Orelling So. 210 Wed. 835, wherem the court 
through Wolverton, District Judge, uses the follow- 


Ing language: 


“Thus is provided a specific method by which the 


city may not only secure the work to be done, but 
may obligate itself to compensate the contractors 
for dome the work,” and further in this same case 
uses this language: “Upon the other hand. it would 
seem a contractor would be entitled to his pay in 
pursuance also of the stipulations in the contract. 
The method thus preseribed in entering into a eon- 
tract of the kind is complete within itself, and it 
would seem that no other conditions were designed 
to be imposed, either upon the eity or upon the eon- 
tractor to entitle the latter to his compensation in 
accordance with the stipulations of the contract 
which the law specifically empowers and authorizes 


the parties to mele: ” 


THE CONTRACT IN THIS CASE WAS NEITHER GOV- 
ERNMENTAL OR LEGISLATIVE, BUT PROPRIETARY. 


hf by leoisiative power thes phiintit intemon 
means the exercise of its govermumental functions, we 
are in perfect accord with it on that subject. but we 
do not concur in the view that the execution of a eon- 
tract for the purpose of furnishing fire apparatus 
for the fire départnrent of a city is theexercise oa 
governmental power, but on the contrary is proprie- 
tary and for the purpose of the private advantage 
of all inhabitants of the municipality. An examina- 
tion of the authorities cited in the Brief of Plaintiff 
in error on this subject will diselose the fact that in 
those cases where the contract was held invalid, the 
couneil failed to take the jurisdictional steps pro- 
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vided for in the charter. hese jurisdictional mat- 
ters are held to be mandatory and consequently in 
those cases where the council failed to follow the 
mandate of the charter the eontracts could not be 


enforeed. 


“A distinetion is made between the exercise by a 
city of its powers; one of which is governmental and 
iesotmer mroprictam. | Lhe deetrine is well stated 
in the case of First National Bank vs. Hmmetsburg, 
157 Ia. 555, same case reported in L. R. A. 1915— 
At page 982 as follows: 


Siiescems to Vercorrecthiy eld eenenally thaten 
eity has two classes of powers, which have been 
stated as follows: “A city has two classes of pow- 
ers, the one legislative, public, governmental, i the 
exercise of which it is a sovereignty and governs its 
people; the other, proprietary, quasi private, con- 
ferred upon it, not for the purpose of governing its 
people, but for the private advantage of the inhabi- 
fants of the city and of the city itself as a legal per- 
sonality. In the exercise of the powers of the former 
class, it is governed by the rule here invoked. In 
their exercise it is ruling its people, and is bound to 
transmit its powers of government to its suecessive 
sets of officers, unimpaired, But in the exercise of 
the powers of the latter class, it 1s controlled by no 
such rule, because it is aeting and contracting for 
the private benefit of itself and its inhabitants, and it 
may exercise the busmess powers conferred upon it 
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in the same way. and in their exercise it is to be gov- 
erned by the same rules, that govern a private indi- 
vidual or corporation.” [hnois Trust & Sav. Bank 
vs. zAvrkansis City, th Lb, Rh. A. 518222 COA ae 
40 U.S. App. 257, 76 Fed. 271, Southern Bell fee 
ephone & 'Teleg. Co. vs. Mobile (C. C.) 162 Fed. 
o23, Winona vs, Botzet, 23 fy. RK. A. (N.S. eee 
94.C. C. A. 563, 169 Fed. 322, 21 Am. Neg. Rep. 
445. 


The dual character of municipal corporations 
has already been distinetly recognized by this court, 
and we have in effect at least directly adopted the 
rule stated in the quotation from the [lmnois Sav. 
Bank case. State ex rel, Wohite ws) Darke 
Lowa, 96, 57 lL. KoA. et, Ste Ani. St. Rep veges 
N.W. 204. and cases there cited. But the last cited 
ease does not stand alone among our decisions as a 
recoguition of the rule.” 

The same doctrine is recognized in the Oregon 
‘ase above cited and approved by Wolverton, Dis- 
trict Judge, in his opinion filed herein. In that 
‘ase upon petition for rehearing, Judge Strahan, in 
denying the petition, used the following language: 
“On the second point presented by the petition I 
think that the construction placed upon section 128 
must be adhered to. .Any other would render it ex- 
ceedingly difficult and inconvenient to conduct the 
affairs of the city. “The Common Couneil would be 
compelled to devote more of its time to the consid- 
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eration and passage of a great many useless ordi- 
nances of no practical utility on subjects where the 
business is now usually conducted under the direct 
supervision of the council or a committee thereof.” 
In the ease at bar, the City Council and the Fire 
and Water Committee were not enacting any laws 
for governmental purposes, but on the contrary, 
the contract was one of proprietary interest, and un- 
der the authority above cited and the contract made 
by a committee having the matter in charge within 
the general scope of the powers of the city govern- 
ment is held binding and valid against the city. 


"THE Crry I8 ESTOPPED TO QUESTION ‘TILE VALID- 
ITY OF THE CONTRACT, 


The defendant in error also contends in_ this 
action that the city is estopped from questioning the 
ralidity of the contract and the acts of its committee 
under its direction and authority. In respect to the 
actions concerning which a citv may be estopped 
there are also two classes of cases referred to by the 
authorities under the question of ultra vires. 


Where the contract is of such a nature as comes 
within the purposes of the creation of the corpora- 
tion and is expressly provided for in the charter, 
the corporation is bound by the same rules as g@ov- 
ern private corporation, We cannot sanction the 
doctrine laid down in plamtiff’s brief that under 
these circumstances this is not a question of “justice 
and good conscience,” especially since the contract 
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does not violate any question of pubhe policy and 
there is no prohibition against it, but maintain that 
the municipality is bound by the same rules as other 
corporations and should not be allowed to induce a 
party to expend money and perform his part of the 
contract and eseape its habilitv. And in this respect, 
we prefer to agree with the opinion filed by Wol- 
verton, District Judge herein, that “justice and good 


coumcience lave material bearme onthe matters 


In the ease of Bell vs, WNirklaned, 102 Mini 
reported i 120 Am. St. Hep. 621, the court elaber 
ately reviews the question of ultra vires and the dis- 
tinction between acts of a municipality which are be- 
yond its power and those informally done but within 
its power, and we quote from this case as follows im 
120 Am. St. Rep. pages 630-631, 


“There is good authority to the effect that where 
the act of a corporation is done with power to do it, 
but without the formality prescribed for the execu- 
tion of the power persons dealing with the company 
are not bound to do more than to ascertain that the 
power to do the proposed act exists: 5 Thompson on 
Corpountions, 5978— 29 Xlorawetz on Pimgiie Gane 
porations, Sees. 678-686. Allen J.. in Moore vs 
Mavor, 7B N. V2 238, 21 Aim: ep. 134. said) Were 
sons dealing with corporations in respect to a matter 
with the oeneyal scopesat the powers ol testis 
government need not go behind the doings of the 


common connecil, apparently regular, to manire 
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iter prelimi or extrinsic imegularities ~. 2. 
It is indispensable to any government, state or mu- 
menpal, that fall) faith and credit be aiven to the 
acts of the governing body, and that individuals hav- 
ing occasion to deal with agents of the government 
should be permitted to regard the acts of the gov- 
ernment valid in the absence of anv apparent defeet, 
either in the power or the manner of its exercise. If 
the act is not within the general powers of the munic- 
ipality or its governing body, the case would be dif- 
ferent, for everyone dealing with the agents of thie 
municipality is bound to know the limits of that 
power. It is not allowable, however, for a munici- 
pal corporation to perpetrate a fraud upon those 
contracting with it upon the faith of its laws and 
Ordinances, apparently valid and represented as 
such, by repudiating them upon the allegation of 
some technical and formal irregularity in their adop- 
tion, an omission of some collateral act, some for- 
miatity prescribed by statute, not of ‘the substance of 
the power or jurisdictional in its character.” That 
leading case and this doctrine approved by this court 
in Bradley vs. Village of West Duluth, 45 Minn. 
fey. N. Wyo GG. And see Brownell vs Town of 
Greenwich, 14 Ni Y. 518, 22 N. BK. 24, L. R.A. 
660; Ohio and N. R. R. Co. vs. McCarthy, 96 UU. 
Beso. 2+ I id, 6138, Miners D. Co, vs. Zellerbach, 
B37 Cal. 548. 99 Am. Dec. 300; Green’s Brice’s UI- 
tra Vires, 37 and note, A. P. 506; 5 Thompson on 


am 9% 


Corporations, sec. 3067. 
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In this case there can be no question as to the fact 
that not only had the city couneil full authority in its 
charter to provide for and maintain a fire depart- 
ment, but to appoint a committee mn charge thereof, 
but that snch a department was a necessary and 
proper one for the municipaltty to carry on and 
comes within the full scope of its purposes. And in 
the leading case of Hitchcock vs. Galveston, 96 U. 
S., page 341, the opinion was delivered by Mr. Jus- 
Hee ston. 

itv that case, the city havme the power tonal 
contracts for the improvement of sidewalks ordered 
the contract to be entercd inte on behalf of therein: 
by the Mayor and the Chairman of the Committee 
on Streets and Alleys, and it was contended that 
this contract was not valid and biicdine on thetcie 
and in answer to this contention, Judge Strong says: 
“And if the City Couneil had lawful authority to 
construct the sidewalks, involved in it) was the right 
of the Mavor and the Chairman of the Committee 
on Streets and Alleys to make a contract on behalf 
of the city for doing the work. We spend no time 
in vindicating this proposition.” In the same case 
on the doctrine of estoppel Judge Strong approves 
the rule laid down in State Bd. of ericul. vs. Citi- 
zens St. R. Co. 47, Ind. 407 in an action against a 
municipal corporation as follows: “Although there 
may be a defect of power in a corporation to make a 
contract, vet if a contract made by it is not in viola- 
tion of its chimter or of any state proline 
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and the corporation has by its promise induced a 
party relying on the promise and in execution of the 
contraet to expend money and perform his part 
thereof, the corporation is hable on the contract.” 


In the case at bar as to the estoppel. it will be re- 
membered that the city not only authorized the com- 
mittee to enter into the contract, but called attention 
to the faet that it had money on hand from the levy 
Otis IOr wear to pivdor tls enome, if net only 
stood by and allowed the plaintiff to have the engine 
manufactured in its factory in New York, but when 
it reached Astoria had it tested and found it an- 
swered all the requirements of the contract and spec- 
hications, so tnt on this hramch of the cas, both as 
to the power of the committce to enter into the con- 
treet and what was done under it we again eall at- 
tention to the language of Wolverton, District 
Judge, in the opinion of the demurrer filed herein 


as follows: 


Site die spncscitcice mute Lime Wepariinent was 
created by ordinance and the common council was 
proceeding in pursuance of its special authority to 
tredte a tire department and to provide engines and 
other apparatus therefor wherein it authorized the 
execution by the comnuttee of the contract in ques- 
tion, and [am impressed in the hg@ht of the case of 
Beers vs. Valles City, supra, that the eontract is 
legal and binding upon the city and so hold. 
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Tn the complaint, it appears that in reliance upon 
the contract the plaintiff constructed the apparatus 
in New York and shipped it to Astoria, where it was 
duly tested by the Committee and found to be up to 
the requirements of the contract, so that in justice 
and good conscience the city ought to pay the stipu- 
lated purchase price.” 

If therefore, the contract is “legal and binding” 
and “the eity in Justice and good conscience ought to 
pay the stipulated purchase price,” the Judgment of 
the lower court should be sustained. 


Respectfully submitted, 


FULTON & BOWERITLAN, 
BERNSTEIN & COHEN, 


Attorneys for Defendant in Error, 


